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J.S. Environmental Pro. Agency
Clerk of the Board 77 > 95 Py P
Environmental Appeals Board - {E:’ NPDES Appeal No. 07-05
Colorado Building - NPDES Permit No. NE0Q040908

Y

APT £kLSSG%RS Village of Pender, Nébraska

1341 G Street, N.W., Suite 600
Washington, D.C. 20005

Dear Ms. Durr:

Recently we received copies of correspondence from Jane Kloeckner, EPA

in Kansas City, KS. addressed to you and dated Apr. 11, 2007. Acknowled-
ging our erroneous decision in submitting a petition, we do, however hereby
forward pertinent copies of current documents pertaining to and necessary for
the decision-making process of the Federal Government with regard to Nebraska
and specifically Thurston Co.

We are sending them directly to you and the Board since previous personal
correspondence to M8. Kloeckner in Kansas City has unappreciateley found

it's way expressly in the hands of the Native American tribe of our question-
able opposition. Our business, as recalled, also was NOT listed on the peti-
tion; yet astonishingly appears in her Motion to Dismiss.

Ms. Kloeckner cited the Gas Tax Agreement between our Governor and the Omaha

Tribe, Macy, (Thurston Co.) NE. as one reason for her Motion. Another reason
was that Pender is considered "Indian Country" to which our State Attorney - .
General and Governor disagree. We say also, that if Pender (which does little
business with the Native Americans)is considered "Indian Country", then what

of those towns closer to them such as Homer, NE., Lyons, NE., South Sioux City
NE. and Sioux City, IA (to name some)? Why then are they not also disembodied
of their privileges of carrying on business as citizens in their respective St

The Federal Government seems always to want to take the word of the Indians
who assume continually to circumvent subsequent treaties and Acts of Congress
profoundly changing the status of the American Indians in Thurston Co. today.

It was our intention to submit herewith a copy of the letter from Gov. Dave
Heineman rescinding all fuel taxes from Pender, NE. to the Omaha Tribe as of
March 1, 2007; however, unfortunately that letter is presently in the hands

of our attorneys in Lincoln, NE. We estimate, to date, though that the Tribe
has already erroneously accumulated approximately one~half million dollars
from Oct, 2005 to March, 2007--monies that should have been allocated to the
State of NE. for the maintenance of roads on which the tribes also drive but
pay no taxes! Thank you, the Board members for reading: these copies entirely
thus acquiring more knowledge for determinations in these serious matters.

Respectfully;ﬁ)ﬂ

Patrick L. & Joanne"H6yt

Enc: Copy of Opinion of NE. Atty. Gen., Jon Bruning in which he states Pender
is NOT on the Reservation and on pg 4, "area west of the right-of-way"
(of the railroad) *has lost it's Indian character”. Also enclosed is
the Omaha World Herald Injuncion Decision of April 17, 2007 by U.S.
District Judge Richard Kopf barring the Omaha Tribe from enforcing their

attempted liguor tax and license to sell liquor in Pender, NE.
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-

Office of the Attorney General \\ .
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. . STATE OF NEBRASKA
O e o &71-4175 OFFICIAL |
JON BRUNING FEB 13 200
ATTORNEY GENERAL | : !
i DEPT. OF JUSTICE
SUBJECT: Whether the Omaha Tribe's Alcoholic Beverage Control Title, Title

8 of the Omaha Tribal Code, impairs the power of the Nebraska
Liquor Control Commission to regulate the sale and distribution of
alcohol on tribal lands; Whether the City of Pender and certain
land near Pender are part of the Omaha indian Reservation.

Nebraska Liquor Control Commission

WRITTEN BY: Jon Bruning, Attorney General
Milissa Johnson-Wiles, Assistant Attorney General

|
\
i
REQUESTED BY: Hobert Rups, Executive Director
|
i
} Jodi Fenner, Assistant Attorney General

| Mr. Hobert Rupe

| Executive Director :

| Nebraska Liquor Contral Commission
301 Gentennial Mall South, 5" Floor
Lincoln, NE 68508-5048

Dear Mr. Rupe:
|
| _ This is in response to your correspondence of Decernber 22, 2006 and February
| 5. 2007, in which you requested an opinion of this office regarding the Omaha Tribe's
| regulation and taxation of alcoho! sales on the Omaha Indian Reseryation, pursuant fo

the Omaha Tribe's Alcoholic Beverage Control Title, Title 8 of the Omaha Tribal Code,

and whether the City of Pender and certain land near Pender are within the boundaries

of the Omaha Indian Resewatlon.

The Omaha Tribe's Alcoholic Beverage Control Title has various provisions
regulating the manufacture and sale of alcohol within the reservation. [t is our
understanding that the Omaha Tribe has notified manufacturers, imparters, wholesalers
and retailers that beginning January 1, 2007, said persons must have the appropriate
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. Mr. Hobert Rupe
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liquor license from the Omaha Tribal Councl in. order to conduct business on the
Omaha tribal reservation. The Title further requires a 10 percent sales tax on retail
purchases. R E

Specifically, you have acked three questions regardﬁng the Omaha T fibe's
intention to reguiate the sale and distribution-of alcohol on the reservation beginning
January 1, 2007 CE S o o

1) What are the Tribe's rights and abillties to regulate alcohal sales?
2) Do the Tribe's actions conflict with Neb. Rev. Stat. § 53-116 and the Twenty-
First Amenslmcnt,ofﬂ'teumﬁad States Constiution? = - S .
3) ‘Are the City of Pender and certain land near Pender part of the Omaha Indian
Reservation? o EE Y ‘
With respect to these firet iwo questions, since our office cannot give legal advice
o private individuals or entities, the scope of this opinion is limited to the effect the tribal
ordinance may have on the Liquor Control Commission's ability to regulate the sele and
distribution of alcohol on tibal land. As such, fhis opinion will hot provide a legal
* interpretation of the Omaha. Tdbe's Alccholic Beverage Control Tifle, or express an
opinion regarding its validity, o o -

You have asked whether the tribe’s intention to enforce Titie 8 conflicts with Neb.

Rev. Stat. § 53-118 (Reissue 2004) and the Twenty-First Amendment. Section 53-116

. provides: “The power to reguiate all phases of the control of the manufacture,

distribution, sale, and traffic of aicoholic liquor, except as specifically delegated In the
Nebraska Liguor Controt Act, s vested exclusively in the commission. “

, The Twenty-First Amendment repealed Prohibition and retumed power to the

' states to regulate the sale and distribution of aicohol. U.S. Const. Amend. XXI. With w
" vespect to the grant of power to the states to regulate. alcohol, the Twenty-first

- Amendment stafes: - "The transportation. or importation iinto any State, temitory or

. possession of the United States for delivery or use therein of intoxicating liquors, in
viclation of the laws thereof, is hereby pre hiblted.” U.S. Const. Amend. XX! Section 2.

There Is nothing specific In either §53-1 16 or the Twenty-First Amendment which
purpotts to fimit the Omaha Tribs from enacting its own tribal ordinance ragulating the

__ sale and manufacture of alcohol of the reservation. Indeed, Congress has s
granted the tribes the authorily fo regulate ligquor ransactions in Indian country. §18
U.S.C. 1161. In City of Tinber Laxe. € al. v. Chevenge River Sioux Tribe 10 F.3d 554

(8™ Cir. 1983), the cou analyzed relevant case law as well as 18 U.S.C. §1181 and
held that said section grants tribes, in addition to the states, the authority to regulate
liquor traffic. The court therein stated: “By passing the law codified at 18 U.S.C. §1151
Congress ‘delegated authority to the States as well as to the indian tribes to ragulate
the use and distribution of alcoholic beverages In Indian country.”™ City_of Timberiake,
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Mr. Hobert Rupe
Page 3

supra at 558 (citing Rice v. Rehner, 483 U.S. 713, 716 (1883)). The ordinance adopted
by the Omaha Tribg js in add d does not superseda, Nebraska’s liquot gontrol
gws. This is in accord ih 18 U.S.C. §1181, whioh pravides that liguor transactions on
tribal lands must comply with both % % and tribal ordinances. See generally, Clty
of Timberiake, supra. As & fesuf SrAnance doss not impair the Commission’s
ability fo regulate ajcohol. . :

You have further requested that we address the dispute regarding whether the
City of Pender and certain land near Pender are part of the Omaha Indian Reservation.
As addressed in Attorney Genetal's Opinion 1026, dated July 23, 2001, it is the opinion Y
of this office that the Omaha Reservation was diminished, gither.sipressty-or.0a 1dk .
by the United States Co sressional Acts of August ?, 22 Stat, 341 ("1882 Act'),
eRSy2Za (800, 30 Stat. 912 ("1699 Act™), May 11, 1912, 37 Stat. 111 {(*1812 Act’),
' : dispu y.

and the subéaqueﬁt treatment

in Solem v. Baitiaft, 465 1.S. 463 (1984), the United States Supreme Court set
forth several factors to be considered In determining whether Congressional language -
caused the diminishment of a reservation, but the Court aiso recognized that de facto * |
diminishment of a reservation may oxist regardiess of Congress’s language or intent.
- See Solem, 485 US. at 472 ("Whera non-indian settlers flooded into the opened portion
of the reservation and the area has long since lost its Indian character, we have =
acknowledged thet de facto if not de jure, diminishment may have occumred.”)
Additional considerations in determining whether the Reservation has been diminished
are stated in Yankton Sioux Tribe v. Gatfey, 188 F.3d 1010 (8™ Cir. 1809), cert. denied
530 U.S. 1261 (2000). In Yankton, the Eighth Circuit Court of Appeals found that when _
__ determining whether a reservation has been diminished, it should look to the full
historical cantext of the Congressional acts at lssus 1o determine Congress's intent (and
not limit itself to the express language of the acts). Jd. The Court further considered, as
provided for in Solem, the treatment of the Yankton Sioux Reservation area in the years
following the passage of the act, such as the fact that the State had gssumad-priTr
 jurisdiction over unaliotted tands thel had pasSed © st status—{d.

in the_1865 Treaty with the Omaha Tribe, the United States Congress provided
for the assignment of properly to Omaha Tribal members and the discontinuation of the
tenancy in common by which the Omaha Tribe was then tolding their tand, The 1882
~Aet approved an agreement between the Omaha Tribe and the Secretary of the [nferior
made ;n THED that authorized the sale to setlers of thet portion of the Omaha \/ -
[# p R ad right-of-way (now the =

p——l

after, the 1898 Act authorized the construction and operation of the
.r_asilggd. and " Included spochic engiage regarding reversion of the land upon
abandonment of the right-of-way. On June gg,,u}_gaalm‘rmmbau. for the Fleld
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Sincerely,

JON BRUNING
Attorney General

Miiissa Johnson-Wiles
Assistant Attorney General

Assistant Atterney General

muy Genera ' -0
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